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sole purpose of injuring him in the lawful and beneficial use of his 
property. 7 

An Oklahoma case, Hibbard v. Halliday? accords with this 
modern view. The court says that property in land must be con- 
sidered for many purposes, not as an absolute, unrestricted domin- 
ion, but as an aggregation of qualified privileges. The right to use 
one's own property for the sole purpose of maliciously injuring 
another is not one of the immediate and indestructible rights of 
ownership. 

In California the matter is regulated by statute. An Act of 
1885 prohibited the erection of any fence or partition wall exceed- 
ing ten feet in height, without a permit from the board of super- 
visors or city council of the city or town, and also provided that 
the consent of the adjoining owner should be obtained be- 
fore such permit is granted. 9 No mention is made of malice, 
but in 1913 an Act was passed remedying this defect. This 
provided that "Any fence or other structure in the nature of a 
fence, unnecessarily exceeding ten feet in height, maliciously 
erected or maintained for the purpose of annoying the owner or 
occupants of adjoining property, shall be deemed a private 
nuisance. 10 

Similar statutes have been enacted in various jurisdictions, 11 
and such statutes have been held to be within the limits of the 
police power 12 and constitutional. 13 In order to bring an obnoxious 
fence within the provisions of such a statute, and to avoid consti- 
tutional objections, the malicious intent must be so predominate as 
to give character to the fence, and it must be manifest that its 
real usefulness will be clearly subordinate and incidental. 14 

F. H. W. 

Torts: Vendor's Liability to Sub- Vendee: Proximate 
Cause. — An oil company sold cans of mixed kerosene and gasoline 
to a grocer. Should the oil company be liable to one who pur- 
chased the mixture from the grocer and was injured by the explo- 

7 Barger v. Barringer (1909), 151 N. C. 433, 435; 66 S. E. 439, 25 
L. R. A. (N. S.) 831, n., 19 Ann. Cas. 472, n.; Norton v. Randolph (1912), 
176 Ala. 381, 58 So. 283, Ann. Cas. 1915-A, 714, 40 L. R. A. (N. S.) 129; 
Kirkwood v. Finegan (1893), 95 Mich. 543, 55 N. W. 457; Smith v. Speed 
(1901), 11 Old. 95, 66 Pac. 511; Haverstick v. Sipe (1859), 33 Pa. St. 368. 

8 (Oklahoma, June 13, 1916), 158 Pac. 1158. 

9 Held constitutional in Western Granite & Marble Co. v. Knicker- 
bocker (1894), 103 Cal. Ill, 37 Pac. 192. 

10 Cal. Stats. 1913, p. 342. 

11 Ky., Me., Mass., N. H., Vt, and Wash. 

12 Horan v. Burnes (1903), 72 N. H. 93, 54 Atl. 945, 101 Am. St. Rep. 
670, 62 L. R. A. 602. 

13 Rideout v. Knox (1889), 148 Mass. 368, 19 N. E. 390, 12 Am. St. 
Rep.. 560, 2 L. R. A. 81. Such a statute was held unconstitutional in Huber 
v. Merkel (1903), 117 Wis. 355, 94 N. W. 354; Karasek v. Peier (1900) 22 
Wash. 419, 61 Pac. 33, 50 L. R. A. 345. 

14 Supra, n. 13. 
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sion of the gasoline in a kerosene lamp? The case of Catlin v. 
Union Oil Company 1 holds that the oil company is not liable 
because the grocer discovered the mistake and continued to sell 
from the stock, after testing and putting aside the cans of mixed 
gasoline and kerosene. 

The court assumes that the vendor is liable for such a mistake 
to the sub-vendee, in the absence of negligence on the part of the 
vendee. This is a tort liability, arising from a manufacturer's 
implied warranty of an article that is inherently dangerous to 
human life. The first important case 2 following this rule applied 
it to the sale of poison, labelled as a harmless drug. Naphtha, 3 
low grade petroleum, 4 mixtures of oil and gasoline, 5 gasoline 
sold for kerosene, 6 have all been held inherently dangerous. Some 
of the courts would require knowledge of the defect by a vendor 7 
but these courts are in a decided minority. The California case 
does not consider the question of guilty knowledge and holds that 
the vendor would be liable under ordinary circumstances. This 
is consistent with the reasoning in an earlier case 8 on the vendor's 
liability to a subvendee and would appear to be in line with the 
better authority. 

The decision is based on the ground that the act of the grocer 
in continuing to sell from the stock, even though he had tested the 
cans was an intervening act which released the oil company from 
liability and was the proximate cause of the accident. It' would 
seem that not enough attention was given to the principle that one 
injured by concurrent acts of independent tort-feasors may recover 
from either. Their acts may not coincide in time and may differ 
in character and still be held concurrent. The Supreme Court of 
California recently gave a lengthy and well-considered opinion 9 on 
the question of proximate cause. In that case, a gas company had 
failed to repair leaky gas-mains for some hours after notification. 
A restaurant keeper lighted a fire in a room filled with gas and 
the plaintiff was seriously injured by the explosion. He was 
allowed a right of action against the restaurant keeper and the 
gas company or either. This case agrees with a much earlier case 10 
in California in holding that acts which differ in character and do 
not coincide in time may be held concurrent elements in constitut- 
ing the proximate cause. 



1 (Oct. 2, 1916), 23 Cal. App. Dec. 519. 

2 Thomas v. Winchester (1852), 6 N. Y. 397. 

3 Wellington v. Downer Kerosene Oil Co. (1870), 104 Mass 64 
"Elkins, Bly & Co. v. McKean (1875), 79 Pa. St. Rep 493 

5 Standard Oil Co. v. Parrish (1906), 145 Fed. 829 

6 Ellis v. Republic Oil Co. (1906), 133 Iowa 11, 110 N. W. 20 
7 Elkins, Bly & Co.. v. McKean, supra, n. 4 

8 Lewis v. Terry (1896), 111 Cal. 39, 43 Pac. 398, 31 L. R. A. 220, 52 
Am. St. Rep. 146. 

o Merrill v. Los Angeles Gas & Elec. Co. (1910), 158 Cal. 499 111 Pac 
534, 31 L. R. A. (N. S.) 559, 139 Am. St. Rep. 134. ' 

"Pastene v. Adams (1874), 49 Cal. 87. 
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There are few cases in which the retailer of a dangerous com- 
modity sold it with a knowledge of its danger. Chief Justice White 
has suggested that even though a retailer sells gasoline mixed with 
kerosene with knowledge of the danger, the negligent manufacturer 
might still be held liable. 11 In the case of Clement v. Crosby, 12 
a retailer sold inflammable stove-polish with full knowledge of its 
dangerous character. The manufacturer and the retailer were later 
held liable as joint tort-feasors for the accident resulting from the 
explosion of the stove-polish. In view of these decisions and of the 
general trend of the law, it would appear that a contrary opinion 
might have been given in the principal case. 

E. B. P. 

"Waters-Pierce Oil Co. v. Deselms (1908), 212 U. S. 159, 53 L. Ed. 
453, 29 Sup. Ct. Rep. 270. 

12 (1907), 148 Mich. 293, 111 N. W. 745. 
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The Act to Regulate Commerce Construed by the Supreme 
Court. By Hubert Bruce Fuller. John Byrne & Company, Wash- 
ington, D. C. 191 5. pp. x, 585. $6.00. 

The bibliography of the Act to Regulate Commerce has become 
so extended that the field has seemed completely occupied, if not 
overcrowded. But Mr. H. B. Fuller of the Cleveland, Ohio, Bar 
has found a gap in the book shelf and has undertaken to supply it 
with a treatise on the Act as "construed by the Supreme Court." 
As the title implies, the decisions of the lower Federal courts and 
the rulings of the Interstate Commerce Commission are alike dis- 
regarded, the treatise being predicated solely upon the expressions 
of the one tribunal from whose decisions there is no appeal. The 
result is a text book of singular authority. 

A preliminary chapter is devoted to the commerce clause of the 
Constitution. This review of the constitutional aspects of the law, 
while necessarily brief, is scholarly and comprehensive. It is 
matter for comment that so much of merit could have been crowded 
within the limits of fifty-three pages. The chapter constitutes an 
effective introduction to the first section of the Act to Regulate 
Commerce. 

The order of treatment in the main text conforms directly to 
the division of the Act to Regulate Commerce, a chapter being 
devoted to each section. The mechanics of the book consequently 
add greatly to the convenience of the student and the practitioner 
desiring to ascertain the state of the decisions upon a specific para- 
graph of the statute. Extended comment upon the text itself will 
be superfluous, for, in the very nature of things, the writer could 
hope to do no more than to reflect faithfully the principles estab- 
lished by the court. Suffice it to say that the work has been intel- 



